
1074 

25 CFR Ch. IV (4–1–07 Edition) § 700.833 

and/or any offer to mitigate or remit 
the penalty; and 

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative 
decision assessing a civil penalty. 

(g) Hearings. (1) Except where the 
right to request a hearing is deemed to 
have been waived as provided in para-
graph (c)(4) of this section, the person 
served with a notice of assessment may 
file a written request for a hearing 
with the adjudicatory body specified in 
the notice. The person shall enclose 
with the request for hearing a copy of 
the notice of assessment, and shall de-
liver the request, as specified in the no-
tice of assessment, personally or by 
registered or certified mail (return re-
ceipt requested). 

(2) Failure to deliver a written re-
quest for a hearing within 45 days of 
the date of service of the notice of as-
sessment shall be deemed a waiver of 
the right to a hearing. 

(3) Any hearing conducted pursuant 
to this section shall be held in accord-
ance with 5 U.S.C. 554. In any such 
hearing, the amount of civil penalty 
assessed shall be determined in accord-
ance with this part, and shall not be 
limited by the amount assessed by the 
Federal Land Manager under paragraph 
(f) of this section of any offer of miti-
gation or remission made by the Fed-
eral Land Manager. 

(h) Final administrative decision. (1) 
Where the person served with a notice 
of violation has accepted the penalty 
pursuant to paragraph (c)(4) of this sec-
tion, the notice of violation shall con-
stitute the final administrative deci-
sion; 

(2) Where the person served with a 
notice of assessment has not filed a 
timely request for a hearing pursuant 
to paragraph (g)(1) of this section, the 
notice of assessment shall constitute 
the final administrative decision; 

(3) Where the person served with a 
notice of assessment has filed a timely 
request for hearing pursuant to para-
graph (g)(1) of this section, the decision 
resulting from the hearing or any ap-
plicable administrative appeal there-
from shall constitute the final admin-
istrative decision. 

(i) Payment of penalty. (1) The person 
assessed a civil penalty shall have 45 
calendar days from the date of issuance 
of the final administrative decision in 
which to make full payment of the pen-
alty assessed, unless a timely request 
for appeal has been filed with a U.S. 
District Court, as provided in section 
7(b)(1) of the Act. 

(2) Upon failure to pay the penalty, 
the Federal Land Manager may request 
the Attorney General to institute a 
civil action to collect the penalty in a 
U.S. District Court for any district in 
which the person assessed a civil pen-
alty is found, resides, or transacts busi-
ness. Where the Federal Land Manager 
is not represented by the Attorney 
General, a civil action may be initiated 
directly by the Federal Land Manager. 

(j) Other remedies not waived. Assess-
ment of a penalty under this section 
shall not be deemed a waiver of the 
right to pursue other available legal or 
administrative remedies. 

§ 700.833 Civil penalty amounts. 
(a) Maximum amount of penalty. (1) 

Where the person being assessed a civil 
penalty has not committed any pre-
vious violation of any prohibition in 
§ 700.807 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be the full cost of res-
toration and repair of archaeological 
resources damaged plus the commer-
cial value of archaeological resources 
destroyed or not recovered. 

(2) Where the person being assessed a 
civil penalty has committed any pre-
vious violation of any prohibition in 
§ 700.807 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be double the cost of res-
toration and repair plus double the 
commercial value of archaeological re-
sources destroyed or not recovered. 

(3) Violations limited to the removal 
of arrowheads located on the surface of 
the ground shall not be subject to the 
penalties prescribed in this section. 

(b) Determination of penalty amount, 
mitigation, and remission. The Federal 
Land Manager may assess a penalty 
amount less than the maximum 
amount of penalty and may offer to 
mitigate or remit the penalty. 
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(1) Determination of penalty amount 
and/or a proposal to mitigate or remit 
the penalty may be based upon any of 
the following factors. 

(i) Agreement by the person being as-
sessed a civil penalty to return to the 
Federal Land Manager and ultimately 
to the Navajo Nation archaeological re-
sources removed from the New Lands. 

(ii) Agreement by the person being 
assessed a civil penalty to assist the 
Federal Land Manager in activity to 
preserve, restore, or otherwise con-
tribute to the protection and study of 
archaeological resources on the New 
Lands. 

(iii) Agreement by the person being 
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of 
violations of the Act or this part; 

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor 
shall only be considered when the per-
son being assessed a civil penalty has 
not been found to have previously vio-
lated the regulations in this part; 

(v) Determination that the person 
being assessed a civil penalty did not 
willfully commit the violation. 

(vi) Determination that the proposed 
penalty would constitute excessive 
punishment under the circumstances. 

(vii) Determination of other miti-
gating circumstances appropriate to 
consideration in reaching a fair and ex-
peditious assessment. 

(2) The Federal Land Manager shall 
consult with and consider the interests 
of the Navajo Nation prior to proposing 
to mitigate or remit the penalty. 

§ 700.835 Other penalties and rewards. 
(a) Section 6 of the Act contains 

criminal prohibitions and provisions 
for criminal penalties. Section 8(b) of 
the Act provides that archaeological 
resources, vehicles, or equipment in-
volved in a violation may be subject to 
forfeiture. 

(b) Section 8(a) of the Act provides 
for rewards to be made to persons who 
furnish information which leads to con-
viction for a criminal violation or to 
assessment of a civil penalty. The Fed-
eral Land Manager may certify to the 
Secretary of the Treasury that a per-
son is eligible to receive payment. Offi-
cers and employees of Federal, State, 

or tribal government who furnish infor-
mation or render services in the per-
formance of their official duties, and 
persons who have provided information 
under § 700.833(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards. 

(c) All civil penalty monies and any 
item forfeited under the provisions of 
this section shall be transferred to the 
Navajo Nation. 

§ 700.837 Confidentiality of archae-
ological resource information. 

The Federal Land Manager shall not 
make available to the public under 
subchapter II of chapter 5 of title 5 of 
the United States Code or any other 
provisions of law, information con-
cerning the nature and location of any 
archaeological resource, with the fol-
lowing exceptions: 

(a) The Federal Land Manager may 
make information available, provided 
that the disclosure will further the 
purposes of the Act and this part, or 
the Act of June 27, 1960, as amended (16 
U.S.C. 469–469c) without risking harm 
to the archaeological resource or to the 
site in which it is located. 

(b) With the concurrence of the Nav-
ajo Nation, the Federal Land Manager 
shall make information available, 
when the Governor of any State has 
submitted to the Federal Land Man-
ager a written request for information 
concerning the archaeological re-
sources within the requesting Gov-
ernor’s state; provided that the request 
includes: 

(1) The specific archaeological re-
source or area about which information 
is sought. 

(2) The purpose for which the infor-
mation is sought; and 

(3) The Governor’s written commit-
ment to adequately protect the con-
fidentiality of the information. 

§ 700.839 Report. 

Each Federal Land Manager, when 
requested by the Secretary of the Inte-
rior, shall submit such information as 
is necessary to enable the Secretary to 
comply with section 13 of the Act. 
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